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Before the Court is Plaintiffs’ fifth notion to conpel
(doc. no. 96, as anended by doc. no. 103). The notion wll be
denied with the imted exception that the response to

I nterrogatory Nunmber 45 shall be suppl enent ed.

BACKGROUND
This is an enpl oynent discrimnation action brought by
former African-American enpl oyees of Bl ockbuster, Inc. The Court
has addressed di scovery issues in this case on nunerous
occasions: first at a hearing on June 14, 2006 and then, again,
at a hearing on COctober 11, 2006, after which the Court issued an

opi ni on di scussing how the parties should proceed. Coleman et

al. v. Blockbuster, Inc., 238 F.R D. 167, 170 (E.D. Pa. 2006)

(describing the “still-festering discovery disputes”). The facts

of the case and the plaintiffs’ theory of recovery are described



in the Court’s previous nmenorandum See id.

On May 11, 2007, the Court entered an order granting in
part and denying in part the fourth notion to conpel filed by
Plaintiffs (doc. no. 94). The Court also entered a Third Amended
Scheduling Order that set a deadline of July 11, 2007 for both
di scovery and the filing of any notions for summary judgnent
(doc. no. 95).

On July 10, 2007, Plaintiffs filed their fifth notion
to conpel. This notion argues that Defendant has not conplied
with the Court’s May 11 Order. A hearing was originally
schedul ed for August 15, 2007 to consider the Plaintiffs’ fifth
nmotion to conpel. It was continued six tinmes to allow the
parties an opportunity to consider settlenment. Their efforts did
not bear fruit.

Def endant filed for summary judgnment on July 11, 2007
(doc. no. 97). Pretrial deadlines, as well as the deadline for
plaintiffs’ opposition to summary judgnment, have been suspended
until further order of the Court. Deadlines in the related case,

Wlson v. Blockbuster, 06-1566, have al so been suspended pendi ng

t he outcone of the discovery dispute in Col eman.

1. DI SCUSSI ON
Plaintiffs argue that Defendant has not conplied with

the Court’s order of May 11, 2007. Plaintiffs’ individual



argunents are addressed bel ow, but the Court’s concl usions can be
summari zed as follows. First, Plaintiffs are not entitled to
sanctions. Second, Plaintiffs’ argunments regardi ng Bl ockbuster’s
production of enploynment statistics are largely without nerit -
an anal ysis of the individual interrogatories propounded by
Plaintiff reveals that Bl ockbuster has conplied with the vast
majority of Plaintiffs’ discovery requests. Third, although it
is not apparent to the Court that Defendant is responsible for
the delays in deposing certain witnesses, Plaintiffs will be
granted 30 days to depose Cari-Ann Urbanek, Russell MIller and

Defendant’s 30(b)(6) w tness(es).

A Sancti ons
Plaintiffs ask for sanctions agai nst Defendant.
Def endant has substantially conplied with the Court’s order of

May 11; therefore, sanctions are not warranted.

B. Enpl oynent Statistics

The bul k of Plaintiffs’ notion deals with Defendant’s
production of enploynent statistics that Plaintiffs believe wll
show raci al disparities in Blockbuster’s enpl oynent practices.
In its previous orders, the Court held such information to be
“clearly relevant and di scoverable.” Coleman, 238 F.R D. at 171
Order (doc. no. 94) at 3, May 11, 2007 (“5/11/07 Order”).

On June 12, 2007, Plaintiffs received a conpact disc
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(“CD') from Bl ockbuster that purportedly contained the statistics
that Plaintiffs sought. Plaintiffs argue that there are
deficiencies in the information provided on the CD. Most of the
argunents turn on the fact that Defendant has provided
information fromits database, but not in the format that
Plaintiffs want. Federal Rule of G vil Procedure 34(b) provides
that, unless the Court orders otherwi se, a party “producing

el ectronically stored information,” which is what Bl ockbuster is
doi ng here, “nust produce the information in a formor fornms in
which it is ordinarily maintained or in a formor fornms that are
reasonably usable.” F.R CP. 34(b)(ii). It appears that

Bl ockbuster has conplied with this requirenent.* Therefore,
Plaintiffs’ objections to the format of the production are

unavai |l i ng.

1. Definition of Relevant Districts

Bl ockbuster provided information regardi ng stores
within the “Relevant Districts.” Plaintiffs argue that it is
uncl ear what the “Relevant Districts” are. This is sinply not
true. The Court’s order conpelling Bl ockbuster to provide
enpl oynment statistics clearly defines that phrase to include

“stores owned and/or operated within the districts that

. Bl ockbust er produced the enploynment data in response to
interrogatories pursuant to Federal Rule of Cvil Procedure
33(b).



Plaintiffs and/or District Manager Cari-Ann Urbanek worked.” See

5/ 11/ 07 Order at 2.

2. Rel evant Tinme Period

Plaintiffs also argue that it is unclear what the tine
period is for the information that was provided. This is also
untrue. Plaintiffs’ interrogatories thenselves specify that the

relevant time period is “from 2002 through 2006."

3. Specific Interrogatories

Plaintiffs’ conplaints about Bl ockbuster’s responses to

specific interrogatories are eval uated bel ow.

a. | nterrogatory 2

Bl ockbust er has conplied by providing the nunber and

| ocation of every store within the Relevant Districts.

b. | nterrogatory 3

Bl ockbust er has adequately responded to this
interrogatory by providing the names of the enpl oyees who worked
for each store and each enpl oyee’s position and race. The data
is not provided in the precise format that Plaintiffs desire, but
Bl ockbuster explains that this is because Bl ockbuster itself does

not keep the data in such a format. Bl ockbuster provided the



data, however, on spreadsheets that Plaintiffs can manipulate to
arrange the data in the format that they desire and make what ever
i nferences that they nmay.

To the extent Plaintiffs could not understand the data,

Bl ockbuster has offered to conference with themto explain it.

C. | nterrogatory 5

This interrogatory asked Bl ockbuster to explain why it
cl osed stores within the Relevant Districts. The Court ruled
that “[i]f responses to Interrogatories 3 and 4 tend to show a
pattern of Bl ockbuster closing down stores with a higher
proportion of African-Anmerican enployees, Plaintiffs may request
| eave to take additional discovery regarding the closing or
rel ocation of stores.” Plaintiffs now seek | eave for additional
di scovery. This request will be deni ed because Plaintiffs have
not established a pattern of discrimnation using the discovery

that they have already received.

d. I nterrogatory 6

Bl ockbuster represents that it conplied with this
interrogatory by identifying individuals who served as nmanagers
in the relevant districts in a letter dated June 11, 2007. The
information is also available in the “Job H story” section of

Bl ockbuster’s “Enpl oyee Data” spreadsheet.



e. | nterrogatory 7

Bl ockbust er has adequately responded to this
interrogatory. It provided a spreadsheet that lists 16 stores
that participated in a Niche Marketing programthat included an
African- Aneri can marketing and sal es pronotion nodul e at any tine
bet ween January 1, 2002 and January 1, 2006. The store nunbers
are found in a separate spreadsheet. Finally, the nane, title,
race, and wages of each enpl oyee that worked in the stores are

al so avail abl e.

f. | nterrogatory 8

Bl ockbust er has adequately responded to this
interrogatory by providing the positions of all enployees wthin
the Relevant District. Reviewng this information would all ow

Plaintiffs to conpile a conplete list of all the managers.

g. Interrogatory 9

Bl ockbuster has al so provided information sufficient to
conply with this interrogatory. Again, it just takes sone work
on the part of Plaintiffs to organize the data in the manner that
they desire. For exanple, a quick search shows that Wendy
Smal | wood was transferred three tines in the rel evant peri od.
Each tinme she was transferred, she was transferred to a store

that participated in N che Mrketing:



Dat e Store St ore Address Ni che Marketing

01/ 01/ 2002 92806 6000 North Broad Yes

01/ 14/ 2002 42218 2900 North Broad Yes

03/ 04/ 2002 42044 575 Adans Avenue Yes

08/ 26/ 2002 42218 2900 North Broad Yes
h. I nterrogatory 10

Bl ockbust er adequately responded to this interrogatory.
Al the requested information has been provided, including which

enpl oyees worked for N che Marketing stores.

i I nterrogatory 13

Bl ockbust er adequately responded to this interrogatory.
Al'l the requested information has been provided. Bl ockbuster has
provided Plaintiffs a list of all the stores that M. Urbanek
managed. Based on this list and the spreadsheets, Plaintiffs can
identify the individuals who reported to Ms. Urbanek, as well as

their race.

J - |nterrogatory 14

Bl ockbust er adequately responded to this interrogatory.

k. Interrogatory 18

Bl ockbust er adequately responded to this interrogatory.
Plaintiffs can readily determ ne who recei ved nanagenent training

by | ooking at the enpl oyee positions history. The “Job History”
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spreadsheet identifies enployees who spent tinme as Managenent

Tr ai nees.

| . | nterrogatory 19

The Court previously refused to conpel Defendant to
respond to this interrogatory, but noted that further discovery
m ght be warranted if Plaintiff could establish a discrimnatory
pattern. Plaintiffs have not established such a pattern,
therefore, Defendants wll not be conpelled to respond to

I nterrogatory 19.

m | nterrogatory 20

Bl ockbust er adequately responded to this interrogatory.

It stated that it does not have any responsive information.

n. | nterrogatory 23

Bl ockbust er adequately responded to this interrogatory.

0. | nterrogatory 27

The Court did not conpel Bl ockbuster to answer this
interrogatory in its previous orders. Further discovery is not
warrant ed because Plaintiffs have not shown that Bl ockbuster’s

previ ous responses were inconplete.



p. |nterrogatory 28

The Court did not conpel Bl ockbuster to answer this
interrogatory. Further discovery is not warranted because
Plaintiffs still have not shown how Bl ockbuster’s nmethod of
mai ntaining data on its enployees is relevant to Plaintiffs’

clains in this case.

q. | nterrogatory 45

In oral argument, defense counsel stated that Defendant
has made a conplete response to this interrogatory. It is true
that Plaintiff was provided with a list of stores entitled
“Mar keting Modul e Prograns,” however, the list does not specify
whi ch mar keti ng nodul e each store was part of. Defendant shal
identify for Plaintiff the marketing nodule to which each store
belonged. |If the list already provided by Defendant contai ned
only those stores belonging to the African-Anerican nmarketing
nmodul e, Defendant shall supplenent its response by disclosing the
ot her marketing nodul es based on racial or ethnic classifications
that existed during the relevant tinme period, and the stores that
bel onged to those nodul es during the relevant tine period. See

5/ 11/ 07 Order at 17-18.

r. I nterrogatory 54

Bl ockbust er adequately responded to this interrogatory.
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S. | nterrogatory 55

Bl ockbust er adequately responded to this interrogatory.
Def ense counsel reaffirmed in oral argunment today that no
statenents responsive to Interrogatory 55 have been w thheld on
privilege grounds. Thus, there is nothing further to disclose to

Plaintiffs.

t. | nterrogatory 56

The Court did not conpel Bl ockbuster to answer this
i nterrogatory because the information sought was provided in

response to other interrogatories.

u. | nterrogatory 57

Bl ockbust er adequately responded to this interrogatory.
Fromthe information provided, Plaintiffs can determ ne which
store managers reported to Ms. U banek, which sal es nmanagers
(assistant store managers) reported to those store nanagers, and
whi ch custoner representatives reported to which store and sal es

managers.

C. Deposi ti ons

The parties have been bickering about the exact dates
for depositions for over a year. The depositions shall proceed

as foll ows:
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1. Mes. Ur banek

Plaintiffs shall depose Ms. Urbanek in the Phil adel phia
area by Friday, Decenber 14, 2007. The scope of the deposition

w || enconpass the subject matters relevant to Col eman v.

Bl ockbuster or to Wlson v. Bl ochuster.

2. 30(b) (6) Deponents

Plaintiffs shall depose Bl ockbuster’s 30(b)(6)
w tness(es) at Bl ockbuster’s headquarters in the Dallas area by
Fri day, Decenber 14, 2007. The scope of the deposition wll

enconpass only subject matter relevant to Colenan v. Bl ockbuster.

3. Russell Ml er

Russell MIler submtted a declaration in Col eman v.

Bl ockbust er regardi ng the production of data to Plaintiffs. For

the reasons stated on the record, Plaintiffs shall depose MIler
in the Phil adel phia area by Friday, Decenber 14, 2007. The scope
of the deposition will enconpass only the subject matter of the

affidavit.

I11. CONCLUSI ON

For the reasons stated above, the fifth notion to

conpel (doc. no. 96) will be denied, except as to Interrogatory
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45 and the three depositions described above. Accordingly,

Def endant shall supplenent its response to Interrogatory 45 by
Friday, Decenber 14, 2007. Plaintiffs shall depose U banek,

M Il er and Defendant’s 30(b)(6) w tness(es) by Friday, Decenber
14, 2007. Plaintiffs shall file a response to Defendant’s notion
for summary judgnent by Monday, January 14, 2008.

An appropriate order shall issue.
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ORDER
AND NOW this 15th day of Novenmber 2007, it is hereby
ORDERED that Plaintiffs’ fifth notion to conpel (doc. nos. 96 &
103) is DEN ED except that Defendant shall supplenent its
response to Interrogatory No. 45 by Friday, Decenber 14, 2007
It is further ORDERED that Plaintiffs shall depose
Cari-Ann Urbanek in the Phil adel phia area regardi ng the subj ect

matter of this case or of Wlson v. Blockbuster, 06-cv-1566, by

Friday, Decenber 14, 2007. Plaintiffs shall depose Russel

MIller in the Philadel phia area regarding the subject matter of
the declaration he submtted in this case by Friday, Decenber 14,
2007. Plaintiffs shall depose Defendant’s 30(b)(6) w tness(es)
in the Dallas area regarding the subject matter of this case only

by Friday, Decenber 14, 2007.2

2 Because of the contentious relationship between the
parties, the Court has decided to nake itself available to
resol ve any disputes that nmay arise during the course of these
three depositions. Therefore, Plaintiffs’ counsel shall notify



It is further ORDERED that Plaintiff shall respond to
Def endant’ s notion for summary judgnent by Monday, January 14,

2008.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

the Court of the date and tinme of each deposition at |east three
days prior to the deposition.



